Assignment of leasehold
rights in industrial land
not leviable to GST

Facts of the case

Gujarat Industrial Development Corporation (GIDC), established under the Gujarat Industrial Development Act, 1962, acts
as a nodal agency of the Government of Gujarat for development of industrial estates in Gujarat.

GIDC enters into a license agreement with Lessee to set-up industrial units subject to approval and permission from
regulatory authorities. Upon fulfilment of the terms and conditions of the license agreement, registered lease deed is
executed between GIDC and Lessee for allotting plots of land on long-term lease for 99 years (Original Lease) subject to
such terms and conditions as mentioned in allotment letter. As per the terms of the Original Lease, the Lessee would be
liable to pay an upfront premium (Premium’) along with periodic rentals.

Subsequently, the leasehold rights of the plot of land (‘Assignment Rights’) along with the building constructed thereon
(by the Lessee (‘Assignor’)) may be assigned by such Lessee / Assignor to a third-party (‘Assignee’) vide the Assignhment
Agreement. However, for executing the Assighment Agreement, a prior approval is required from GIDC and the same is
provided by GIDC upon receipt of transfer fees from the Assignee.

Issue

Whether the transfer of Assignment Rights by Assignor to Assignee along with building constructed thereon against
consideration can be considered as a ‘supply of service’ leviable to GST?

If the answer to the above is affirmative, whether input tax credit (‘ITC’) of GST paid on such supply would be available
qua the Assignee?

Observations and ruling of the High Court

Scope of the term ‘property’:

- In strict legal parlance, the term ‘property’ is used to designate a right of ownership or an aggregate of rights that are
guaranteed and protected by Government. It has been defined as the right to possess, right to use, right to enjoy and
dispose of a thing and right to exclude everyone else from interfering with it.

- Thus, the ‘property’ has been defined as any vested right of any value which refers to both the actual physical object
(i.e., plot of land and building) as well as various incorporeal ownership rights in the object such as the right to
possess, right to enjoy the income from, right to alienate, etc.

Scope of the term ‘immovable property’:

- Immovable property is not defined under the GST law. Hence, reference is made to the definition provided in Section
3(26) of General Clauses Act, 1897 (‘General Clauses Act’), Section 3 of Transfer of Property Act, 1882 (‘TOPA’) and
Section 2(6) of Registration Act, 1908 (‘Registration Act’). The definition of ‘immovable property’ provided in the
Registration Act and the General Clauses Act inter alia includes ‘... benefit(s) to arise out of land’.

- The gist of the relevant provisions under the Gujarat Stamp Act, 1958 (‘Stamp Act’), Registration Act and TOPA qua
the Assignment Agreement is summarised hereunder:
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» Assighment Agreement for transfer of leasehold rights along with building is required to be compulsorily registered
under the Registration Act.

* Under the Stamp Act, where the lease is for more than 98 years, stamp duty payable on lease deed is same as duty
payable on conveyance.

* Under TOPA, an ‘immovable property’ would either be a tangible or an intangible right relating to a plot of land as
sale is an absolute transfer by assignment along with underlying interest that the Assignor has on land and building.

Therefore, the term ‘immovable property’ includes in addition to the right of ownership, the aggregate of rights that are
guaranteed and protected by further agreement or contract between the owner and the Lessee.

Whether the Assignment of Rights constitutes a transfer of ‘immovable property’?

The Assignment of Rights are at par with transfer of immovable property since such rights are nothing but benefits
arising out of ‘immovable property’, and hence, would come within the scope of ‘immovable property’ as defined in
General Clauses Act and Registration Act.

The Supreme Court in Gopal Saran Vs. Satya Narayana [1989 (3) SCC 56] held that the term ‘assignment’ would
include transfer by a party of all its rights to some kind of property, usually intangible property such as rights in lease,
mortgage, agreement of sale or a partnership. Hence, assignment of leasehold rights is also subjected to levy of stamp
duty as applicable on transfer of ‘immovable property’.

Applying the above to the present case, it was construed that -

* The Assignment of Rights extinguishes the estate of Assignor in ‘immovable property’ and all legal relationships
between Assignor / Lessee and GIDC are severed, and the Assignee becomes liable for the obligation under the
Assignment Agreement.

» By way of Assignment Agreement, the Lessee has transferred leasehold rights which is over and above the actual
physical plot of land and building. Such rights encompass incorporeal ownership rights in such land and building
like right to possess, right to enjoy income from, right to alienate, etc.

* The transaction of sale and transfer of leasehold rights by the Assignor in favour of Assignee divests the Assignor of
all the rights in the property. Therefore, the interest in the immovable property in the form of leasehold rights
cannot be said to be different than the immovable property itself.

» Thus, when Assignor transfers absolute right by way of sale of leasehold rights in favour of the Assignee by way of
Assignment Agreement, the same shall be transfer of ‘immovable property’ as leasehold rights are nothing but
benefits arising from immovable property.

Whether GST is leviable on transfer of Assignment Rights, being an immovable property?

On perusal of the definition of the term ‘service’ under Section 65B(44) of the Finance Act, 1994 (‘Finance Act’), it
appears that under the erstwhile Service tax law, there was a specific exclusion for transfer of title in immovable
property. Thus, the legislature did not intend to levy Service tax on transfer of immovable property under the pre -GST
regime. Moreover, development rights, being benefits arising from land were not leviable to Service tax.

A perusal of Statement of Objects and Reasons appended to Central Goods and Services Tax Bill, 2017, indicates that
the legislative intent was to subsume all existing indirect taxes in a single tax called the GST that is to be levied
on supply of goods / services at each stage of supply chain by converging any tax that is being levied on supply of
goods or services.

In Munjaal Manishbhai Bhatt Vs. Union of India [2022 (104) GSTR 419], it was observed that the intention of
introduction of GST regime was not to change the basis of taxation of the Value Added Tax and Service tax regime and
that supply of land in every form was excluded from the purview of the GST laws.

Since the legislature intended to subsume the existing indirect taxes and considering that leasehold rights represent a
greater right and interest in land than developments rights, it can be construed that the principles enumerated above
for the levy of Service tax prevailing under the Service tax law would continue to apply even under the GST law and
consequently, no tax would be levied on transfer of leasehold rights with building.

Reference is made to Notification No. 11/2017-Central Tax (Rate) dated 28 June 2017 wherein the levy of GST on
construction services is on a value excluding a third of the total amount charged for such supply and includes transfer
by way of lease or sub-lease. As a result, it can be construed that even for the levy of GST on construction services,
the value of land transferred by way of lease is to be excluded considering such value as the value of immovable
property which is transferred.
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- Leasehold Rights vis-a-vis Assighment Rights:

+ The Assignment Agreement is not a composite deed of lease and a deed of sale but is a deed of divesting all
rights in favour of Assignee. Accordingly, the Assignee becomes liable to GIDC on the covenants running with the
land and hence, is liable to stamp duty.

* In the present case, what is being assigned by Assignor for a consideration is not only the leasehold land allotted
by GIDC but also the building constructed thereon.

» Thus, the entire land and building is transferred along with leasehold rights and interest in land which is a capital
asset in the form of an immovable property. Further, Assignor has earned benefits out of land by way of
constructing and operating a factory building / shed which constitutes a ‘profit a prendre’ which is also an
immovable property.

- Thus, the scope of the term ‘services’ would not include transfer of lease hold rights as the same is transfer of
immovable property, being a benefit arising out of an immovable property consisting of land and building. As a result,
the Assignment Rights would not be subjected to the levy of GST.

= European Union Council Directive dated 28 November 2006 (‘EU Directive’):

- Article 25 states that a supply of service may inter alia consist of the transaction of ‘the assignment of intangible
property, whether or not the subject of a document establishing title’.

- This directive is not applicable to the present case in as much as Assignment Rights are an immovable property by
themselves and are not in the nature of an intangible property.

= Whether the Assignment Rights are covered under Schedule IlI?

- The tax authorities had contended that only sale of land and building are covered in Schedule Il to the CGST Act, and
hence, only such sale of land and building would be treated neither as supply of goods nor as supply of services.

- The above contention is not tenable basis the following:

+ The transaction of assignment is nothing but an absolute transfer of right and interest arising out of land which
would amount to transfer / sale of immovable property.

» Leasehold rights are to be considered as sale of land and hence, they would be outside the purview of the scope of
‘supply’ under Section 7 of CGST Act.

» Considering the above, the transfer of Assignment Rights by the Assignor would be outside the scope of supply of
‘service’.
= Although the High Court was not called upon to determine the taxability of recoveries (premium and transfer fees) made
by GIDC from the Assignor or Assignee (as the case may be), the same was commented upon by the High Court,
mentioning that -

- Premium charged for allotment of land followed by periodical lease rentals is a supply of service in relation to land
and building i.e., renting of immovable property.

- Transfer fees would be leviable to GST as it would amount to supply of services by GIDC giving permission to transfer
leasehold rights by Assignor in favour of Assignee.

= In view of the foregoing analysis, it was held that -

- Assignment by sale and transfer of leasehold rights of plot of land allotted by GIDC to Assignor in favour of Assignee

shall be assignment / sale / transfer of benefits arising out of “immovable property” and consequently, the
Assignee would become the lessee of GIDC in place of Assignor.

- Consequently, transfer of Assignment Rights would not be leviable to GST and hence, the question of eligibility to
claim ITC of GST paid by Assignee would not arise.

- The prayer of the tax authorities for stay of the operation and implementation of this ruling was rejected by the High
Court.

BDO in India Comments

The Gujarat High Court's judgment on the taxability of transfer of leasehold rights along with building thereon provides
much-needed clarity for taxpayers, as this was an issue which was contested across the country with number of notices
issued and writ petitions filed by the taxpayers. By classifying these rights as benefits arising from land and subsequently
categorising them as ‘immovable property’, the Gujarat High Court has effectively excluded such transactions from the

purview of GST.

This decision carries significant ramifications for various taxpayers especially for transfer of units within industrial zonss. It
would be interesting to assess if the ratio of this judgment can be extended to other transactions relating to land.

[Gujarat Chamber of Commerce and Industry and Ors. Vs. Union of India and Ors. [TS03-HC(GUJ)-2025-GST]]
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