
Historical Background

▪ Supreme Court in Sayed Ali held that Commissioner of Customs (Preventive) (CCP) is not a ‘proper officer’ under Section 2(34) of 

the Customs Act, 1962 (Customs Act) and hence, did not have the jurisdiction to issue a Show Cause Notice (SCN) under Section 

28. Against this, the tax authorities filed a review petition which was dismissed on the ground of delay in filing the review.

▪ Subsequent developments pursuant to the Sayed Ali (supra) ruling:

o Amendment to Sections 17 and 28 vide Finance Act, 2011 (FA 2011) w.e.f. 8 April 2011:

▪ While the Section 17 amendment altered the method of assessment of Bills of Entry and Shipping Bills, Section 28 was 

revamped. 

▪ Explanation 2 to Section 28 was introduced inter alia stipulating that any non-levy or short-levy or erroneous refund 

before the date of Presidential assent to Finance Bill, 2011 (8 April 2011) shall be governed by Section 28 as it stood prior 

to the amendment.

o Later, the Central Board of Indirect taxes and Customs (CBIC)2  issued Notification No. 44/2011-Cus. (NT) dated 6 July 2011 

prospectively assigning functions of the ‘proper officers’ to CCP, Directorate of Revenue Intelligence (DRI), Directorate 

General of Anti-Evasion (“DGAE”) and officers of Central Excise (CE officers). 

o For past periods, Section 28(11) was introduced vide Customs (Amendment and Validation) Act, 2011 (Validation Act) to 

provide that all persons appointed as officers of Customs under Section 4(1) (prior to 6 July 2011) were deemed to have and 

always had the power of assessment under Section 17 and were deemed to be and always have been ‘proper officers’ under 

Section 28.

▪ Challenge to the constitutional validity of Section 28(11) – introduced vide the Validation Act:

o Bombay High Court: In Sunil Gupta3, the Bombay High Court held that DRI is deemed to have been possessing the authority, 

as per Section 28 (unamended or amended or substituted).

o Delhi High Court: Subsequently, in Mangali Impex Ltd.4 , the Delhi High Court held that Section 28(11) would not empower 

DRI or DGAE to either adjudicate the SCNs already issued by them for the period prior to 8 April 2011 or to issue fresh SCNs 

for the said period. Against this, the tax authorities preferred an appeal before the Supreme Court wherein the operation of 

the aforesaid ruling was stayed vide order dated 1 August 2016.

▪ On 9 March 2021, the Supreme Court in Canon India5 inter alia held as follows:

o Unless it is shown that DRI officers are customs officers and are entrusted with the functions of a proper officer under Section 

6, they would not be competent to issue SCNs. Since no such entrustment was made, DRI officers could not be assigned as 

‘proper officers’.

o On conjoint reading of Sections 2(34) and 28, only a customs officer, who has been assigned the specific functions of 

assessment / reassessment, either by CBIC or the Commissioner of Customs, was competent to issue a SCN under Section 28.

Against this, the tax authorities preferred a Review Petition before the Supreme Court.

▪ Pending decision on the Review Petition, various amendments were made by the Finance Act, 2022 (FA 2022) to Sections 2, 3 and 

5 of the Customs Act. Further, Section 110AA of the Customs Act was also introduced to inter alia provide that a SCN under 

Section 28 can only be issued by that ‘proper officer’ who has been conferred with the jurisdiction, by an assignment of functions 

under Section 5, to conduct assessment under Section 17 in respect of such duty. Further, Section 97 of the Finance Act, 2022 

inter alia provides for validation of certain actions. The constitutional validity of these amendments was challenged before 

Supreme Court6.
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▪ Thus, the following matters were pending before the Supreme Court:

o Appeal filed by the tax authorities against Mangali Impex Ltd. (supra);

o Review Petition filed by the tax authorities against Canon India (supra);

o Constitutional validity of the amendments made by the Finance Act, 2022.

Observations and ruling by the Supreme Court

▪ Appointment of DRI officers and functions assigned to them: . 

o DRI officers were appointed as the officers of customs vide Notification No. 19/1990-Cus. (NT) dated 26 April 1990 
(subsequently superseded by Notification No. 17/2002-Cus. (NT) dated 7 March 2002). The notification derives its power from 

Section 5 of the Customs Act.

o Notification No. 44/2011 dated 6 July 2011 inter alia assigned functions of the proper officer to DRI officers for the purpose 

of Sections 17 and 28 of the Customs Act. Similarly, Circular No. 4/1999-Cus. dated 15 February 1999 empowered the DRI to 
issue SCNs under Section 28

▪ Canon India (supra) failed to consider various statutory provisions:

o The following provisions were not examined in Canon India (supra):

▪ The statutory scheme of Sections 2(34) and 5 of the Customs Act.

▪ Notification No. 44/2011 dated 6 July 2011 that assigned functions of the proper officer to DRI officers for the purpose of 
Sections 17 and 28 of the Customs Act.

▪ Circular No. 4/99-Cus. dated 15 February 1999 that empowered DRI to issue SCNs under Section 28 of the Customs Act.

o The judgement rendered in ignorance of the applicable law amounts to an error analogous to one apparent on the face of 

record and hence, the same must be reviewed.

▪ Interplay between Section 17 and 28 and the correctness of the ratio laid down in Sayed Ali (supra):

o Reliance on Sayed Ali (supra) in Canon India (supra) is misplaced on account of the following:

▪ Sayed Ali (supra) dealt with the case of CCP, who, on the date of that decision were not empowered to issue SCNs under 
Section 28, unlike DRI officers who are empowered to issue SCNs as highlighted above; and

▪ Sayed Ali (supra) examined Section 17 of the Customs Act as it stood prior to its amendment by FA 2011 whereas the 
assessment orders in respect of which the SCNs under challenge in Canon India (supra) were issued, were passed under 
Section 17 of the Customs Act, as amended by FA 2011 i.e., after 8 April 2011.

▪ Section 17 as introduced by FA 2011 empowered the proper officer to perform functions of verification of self-assessment 
and subsequent re-assessment, if necessary. However, such re-assessment is not a mandatory function which is on the 

same footing as ‘assessment’ under the erstwhile Section 17. The scope of the functions of the proper officer under the 
new Section 17 is limited.

o The proceedings under Section 28 are subsequent to the completion of the process set out in Section 17. Thus, Section 28 is in 
the nature of a quasi-judicial proceeding with the issuance of SCN by the proper officer followed by adjudication thereof. In 
case of DRI, the proceedings under Section 28 start only after an investigation is undertaken by DRI. Hence, the nature of 

review under Section 28 is significantly different from the nature of assessment and reassessment under Section 17.

o The scheme of Sections 17 and 28 indicates that there cannot be a mandatory condition linking the two provisions and the 

interpretation of the Supreme Court in Sayed Ali (supra) and Canon India (supra) is patently erroneous.

o The definite article ‘the’ in Section 28 refers to a ‘proper officer’ who has been conferred with the powers to discharge 

functions under Section 28 (by virtue of a notification issued under Section 5). Thus, the use of article ‘the’ in Section 28 has 
no apparent relation with the proper officer referred to in Section 17.

o The view that the ‘proper officer’ for the purpose of Section 28 and other provisions of the Customs Act could only mean the 
person who cleared the goods (or his or her successor) and not any other officer from any department requires 
reconsideration in view of the amendments made vide the FA 2011 and also in terms of Section 4 of the Customs Act and the 

notification issued thereunder.

o Contrary to the observations in Canon India (supra), DRI officers were notified as ‘the proper officer’ for the purpose of 

Sections 17 and 28 (as specified above) and hence, such officers were competent to issue SCNs under Section 28.

▪ Interplay between Section 2(34) and 6 of the Customs Act: 

o Section 6 of the Customs Act applies only to the officers from departments other than officers of customs under Section 4. 
The assignment of functions of proper officers as mentioned in Section 2(34) and entrustment of functions of customs officers 

as mentioned in Section 6 operate on different planes. 

o While there may be some overlap, there can be no scenario wherein it can be held that the ‘functions’ under Sections 6 and 

2(34) are congruent.

▪ Constitutional validity of Section 28(11) – Amendments made by the Validation Act:

o None of the changes made to Section 28 vide the Validation Act have any impact on the competence of the proper officer for 
the purpose of fulfilment of functions under Section 28. The only major change that warrants the clarification provided under 

Explanation 2 is the distinction with respect to the limitation period for the issuance of SCNs.

o The application of Section 28(11) only pertains to the empowerment of proper officers to issue SCNs cannot be said to be 

limited only to the amended Section 28 but also to the provision as it stood prior to 8 April 2011.
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o Since there is no overlap in the field of operation of 28(11) and Explanation 2, the interpretation of the non-obstante clause 

in Section 28(11) and the consequent harmonious construction of the two provisions in Mangali Impex (supra) is otiose.

o Mangali Impex (supra) failed to take into account the policy being followed by the Customs Department since 1999 which 

provides for exclusion of jurisdiction of all other proper officers once a SCN by a particular proper officer is issued. Such a 

policy provides sufficient safeguard against the apprehension of multiple SCNs to the same assessee under Section 28.

o Section 28(11) of the Customs Act cures the defect pointed out in Sayed Ali (supra) and hence, the judgement in Mangali 

Impex (supra) deserves to be and is consequently set aside. The Bombay High Court ruling in Sunil Gupta (supra) lays down 

the correct position of law. 

o Accordingly, Section 28(11) is constitutionally valid and its application is not limited to the period between 8 April 2011 and 

16 September 2011.

▪ Constitutional validity of the amendments made by Finance Act, 2022:

o The validating provision under Section 97 of the FA 2022 is a mere surplusage with respect to validation of SCNs issued by DRI 
officers under Section 28. It cannot be challenged on the ground that it does not cure the defect pointed out in Canon India 
(supra) when no defect can be made out therein as a result of this review petition.

o The introduction of Section 110AA was a valid exercise of legislative power to amend the provisions of the Customs Act and it 
was done with the objective of following the principle of comity to give effect to the suggestions of the Supreme Court in 

Sayed Ali (supra) and Canon India (supra).

o A purposive interpretation of Section 97 of the FA 2022 indicates that clause (i) is the object of its enactment and clause (iii) 

is an extension thereof to further clarify that any deficiencies in law under Sections 2, 3 and 5 of the Customs Act as they 
stood prior to the FA 2022 would not be an obstacle to validation of an act under clause (i).

o Hence, the retrospective amendment of Sections 2, 3 and 5 of the Customs Act is not standalone but is restricted to 
achievement of the ultimate object of validation under Section 97(i) of the FA 2022.

o In view of the above, the challenge to the constitutional validity of the FA 2022, including Section 97 thereof was set aside.

▪ Way Forward: Having held that the DRI officers, CCP, Directorate General of Central Excise Intelligence and Central Excise 

Commissionerates and other similarly situated officers are proper officers for the purposes of Section 28 and are competent to 
issue SCNs, the existing disputes (preferred on the ground of maintainability of SCNs or jurisdiction of the proper officer) shall be 
dealt with in the following manner:

▪ It may however be noted that the ratio highlighted above would not apply in cases where the SCNs have been issued beyond the 
limitation period.

BDO Comments

This judgment concludes an issue which was quite technical in nature with a major impact on the proceedings instituted by the 

investigative agencies. Now having definitively established the jurisdictional competence of DRI officers to issue SCNs under Section 
28, subsequent adjudication of these matters will necessitate a rigorous examination of the merits of each case, guided by the 
procedural framework delineated in this landmark ruling. 
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Stage of Proceedings Way Forward

Challenge to SCNs pending before:

1. High Court by way of a Writ Petition (WP); or

2. Supreme Court by way of Appeal against the order passed by 

High Court disposing the WP

WP or Appeal (as the case may be) to be disposed of as per 

the ratio laid down in this ruling and the SCNs shall be 

restored for adjudication by the proper officer.

Challenge to Order-in-Original pending before:

1. High Court by way of a WP; or

2. Supreme Court by way of Appeal against the order passed by 

High Court disposing the WP 

WP or Appeal (as the case may be) to be disposed of as per 

the ratio laid down in this ruling and the Court shall grant 8 

weeks’ time to the respective assessee to file an appeal 

before CESTAT.

Order issued by CESTAT are challenged before the High Court or 

the Supreme Court

WP or Appeal (as the case may be) to be disposed of as per 

the ratio laid down in this ruling and the matter be restored 

before CESTAT for hearing on merits.

Appeals against Order-in-Original are pending before CESTAT
CESTAT to decide the matter as per the ratio laid down in 

this ruling.
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